CITY OF CAPE TOWN
ISIXEKO SASEKAPA
STAD KAAPSTAD

Making: progress possible. Together,

FORENSIC SERVICES
FORENSIC REPORT
FORENSIC INVESTIGATION INTO ALLEGED IRREGULARITIES RELATING
TO THE DISPOSAL OF ERF 165639, COMMONLY REFERRED TO AS SITE
B, TO GROWTHPOINT PROPERTIES LIMITED

DATE: 27 February 2019

CASE NO: FSD 064/18-19

Voo e e e Distribution List " For Information. | For Action
City Manager - X

Executive Director: Economic Opportuniiies and Asset

X.
. Management
i

iz ca,« fights Trds cdcument is intehdad for tne we of Fereniis Sericesin the Sity of Cope Town and thote specified pedons ogied on he disfibutien
s of sorns: and containg legally pivitdged andier confideniion information. Disemination, dstisionor copying of i 8ocurmient s probugited,

wilhbut Ne cxprass. p tar written sermission. of tha City H:ma_ger if you hove eimed this-dotumant in enbyr, oledss nofify the City Monager ot
relephone 621.450 1330 immedistely,

Kbpl“i&“' Hierdie dovemeni b bedoe! vir dfe gebruik von e Siad Keopsiod se Forensiese Disrsie an e bepanlds penons wolop 4is srgonisesie
s& verspreidingslys . €n bevel wetll gepidegieside enfob vafliouike: fighing, Disseminosie, vennreiding &f kepitring van hierdie dekyment word

verbied sorides dle ulidhifie, voorotsirifiathe moglighg von da Stadibestuurda Indienw die dokument fovfawelk satvang het. versittig orel: iaf
anmidanliv dis Modsbesteuicer by telefoon {‘23~~B-3 13300 ’

Chu wvesnhiz Hungiselative ukebo Bgtyenaiwe liabe lszoigoph Ghetiiwezophanads {ror&rs:c Sgrvices) - Fncwadi eSheeka ST APy kunya raboniy
abicikle daachon Ol ITUphowWlhEY D hutafhs heolo hcfene%»kﬁ uvkubo Bobewe UWGE i;wcl'horc: iguiathd ingogcsy éyothWintalihlebs
respmihethwent ngotutanslel Akuvomeleranos uwanedid: ukcqaitiieg ohdnve- wranzels eydkhn opl yolu swvabiiy, wrigokhonge ufurmicne

imvume ngokunhafweyo Kisodoiophe kw srofcotho. Uhubo uhe wafomongo piu swebhu fgEMpaIamo, rCIon wotlie stdainpiu ff*‘lrxabs ige
021403 1330




INDEX

N T OT s sv s e eieeieeeesnensaceserstesessrasresstnsberbatbaesassosmnsebnbmessnsssmnssenss smvassnssisssosssssss |1
BACKGIOUND....vteivinrrerenesmtensessrsissasienssinsssassssnsrasassansassensasesssnsasessvesssyssmseasassussisnes 14
ODJBCHVES civercreerrrr st s ssieresa st s s s s e s aas s ek ran s evrerrisnseetestannes T2
Scope and Lmitalions ... verrraresaieansevassarenasnrresesersisossnanns 1O
Investigation Procedures Performed ... eciemiesissssissiionanmsississsneeesss M
INvesHOOHON FINGINGS .o.eoimrvinrsiserisesmmimsassesnmsas sias s ss st aisssssssastasmessssnss e 16
CORITON ISSUBS ..o cvviviiircrrecivsnesrmsissrntvsesseresrsnvasasspasencesnessineressssmansanssenssssamsrsnerassnoens S8

SUMINATY Of FINAINGS «oevviree e sceniennisinesssnissssssanssinsansvassassessassmspos omessssnecsannine 40

Recommendations ... secniianen veveravaseosinninasensossessnnnensnsiserasensi 0

Page 2 of 47



INVESTIGATION TEAM
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Manager Forensic Services

Principal Forensic Officer

Senior Forensic Officer (lead invesfigator)

Forensic Officer
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ROLEPLAYERS

Mr William  Anderson, Manager:  Immoveable

Anderson Froperty Planning. immoveable Property
Management, Assets and Facilities Management
Aucor Tradepost 62:{Pty} Limited irading as AucorSouth
cBC Compagnie  Generale de Baliment et de
Construction
Ms Sally Chambers, Serior Professional Officer, |
Chambers o '
Property Management
City- The City of Cape Town
Reglity Dynamix 10 {Ply) Uid trading as Coessa
Coessa _
Development Consortium
De lille Ms Patricia de Lille, Brstwhile Executive Mayor
Deviand Deviand Construction {Ply] Lid
Mr Stuart Diamiond, Councilor, Execulive and
Diamond _
Councitor Support
Mr- Martin  Dibowils, Auctioneer previously
Dibowits

employed ot Aucor Auctioneers
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| Forensic  Services, Probily, Office of the City

ES _
Manager
_ Ms Ruby Gelderbloem, Direcior: FProperly
Gelderbloem _ _
‘Management
Growihpoint ‘Growthpoint Properiies Limited
_ Mr Brett Herron, erstwhiie Councilor of the City of
Herron '
' - Cape Town
” Mr Andre Human, Manager: Property Disposals and
uman _ :
Acauisifions, Property Managemeni
IPAC Immaovable Property Adjudication Commifiee
Jacoby Mr Kevin Jacoby, Chief Financial Officer

Leslie _ . g
Integrated Urban Monagement Porifolio
Lo | Ms Tania Lewis. Head: Property Disposals, Properfy
ewis '
' Management
o Mr  David Marais, Transport and  Urban
Marias

Development Management investmeni Speciaiist

i
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Mbandazayo

Mr Lungelo Mbandaozayo, City Manager

Ndabg Ms Lindiwe Ndaba, Perfolio Manager Probity
Neilson Mr ton Neilson, Deputy Executive Mayor
Frank Pelser, Advocate of the High Court of South
Pelser B
Africa
_ Mr Paul Pendlébury, Head: Valuations, Preperly
Pendlebury '
' Management
fod Rode -and  Associafion, Property Consultanis, ;
ode
Valuers and Town Planners:
SCM Supply Chain Management
Ms Karen Scoti, Professional Valuer, Rode and
, Scott Association, Property -Consulfanis; Valuers ond
) “Town Planners
Mr Gregory September, Sectlon Head: Land Use,
September .
' Oistrict B
Mr Siradj Slamang, Seniar Professional  Officer,
Slamang _ ) _
Voluations, Property Management
Swart

Ms Charlgin Swart, Legal Advisor, Legal Services’
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Vink 1 Mr Bazil Vink, Chief Audit Executive

. Ms  Melissa  Whitehead, Executive Director
Whitehead _ ' _ _
Transporf and Urban Development Authority
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EXHIBITS

Copy of request received from the City Monager Exhibit 1
Copy of document fitled "REZONING OF ICS-POWER STATION SITE™ Exhibit 2
{ Copy of memorondum tifled “SUBDIVISONAL APPROVAL VARIOUS
| ERVEN CAPE TOWN, COEN STEYTLER & HANS STRYDOM AVENUES, Exhibit 3
LONG STREET & TABLE BAY BOULEVARD: ICS DEVELOPMENT: LAND '
OWNER: C.C.C."
Copy of omendment application to the subdivisional area Exhibit 4
"Copy of memorandum fitled "AMENDMENT 7O SUBDIVISIONAL
| APPROVAL VARIOUS ERVEN CAPE TOWN COEN-:;STEYTLER& HANS Exhibit 5
STRYDOM AVENUES, LONG STREET AND TABLE BAY BQULEVARD: ICS
DEVELOPMENT: LAND OWNER: C.C.C."
Copy of letter addressed fo ihe Town Clerk dated 22 May 1996 Exhibif &
Copy of Substitution scherme and memorandurn dated § June 19946 Exhibit 7
| Copy of page 37 of the Substifution Scheme Exhibit 8
Copy of Deed of Transfer in respect of Sité AB {erf 158112] Exhibit 9

Copy of memorandum iifled "ICS POWER STATION SITE: REVERSION TO
PREVIOUS SUBDIVISION. AND REIONING CONDITIONS ERF 158112 CAPE

TOWN" dafed 29 January 2001

Exhibit 10

{ Copy of SG Diagram 495172001 and $G Diagram 4949 /2001

Exhibit 11

Copy of valuation report dated 4 July 2016

Exhibit 12
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Copy of report to Council wilh reference SCMB 32/01/10 Exhibit 13

Copy of Councl minutes dated 26 January 2011 | Exhibit 14
| Copy-of Aucor's mandate Exhibit 15
Copy of auctien pack compiled by Aucor Exhibit 16
: Report compiled by Dibowits | Exhibit 17
Copy of report submitied io IPAC dated 23 September 2014 Exhibit 18
Copy of minutes in respect of IPAC Exhibit 12
Copy of Rules of auction and-sale conditions Exhibit 20

Copy of summary provided b_y. Planning and Building Development.

Managerment Exhibit 21
Capy of e-mail received from Province | y  Exhibit 22
Copy of Rode report Exhibif 23
'Co;:.r,f. of Adv Pelser opinion dated 10 October 2018 Exhibit 24
Copy of the Valuation Guidelines Exhibit 25
Copy of e-mail received from Gelderbloem - Exhibii 26

Copy of Adv Pelser opinion-daied 8 Ociober 2018 Exhibit 27
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; Copy of Adv-Pelser opinion dated 14 November 2018

Exhibit 28
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101 This Investigation was mandated by the City Manager on 25 Cctober 2018
in accordance with the System of Dele gations of the City of Cape Town,
section 12(2) of the Clty Manager's delegofed authority which states, inter

alia, that ke i empowered:
“To avihorise forensic and eihies investizations in retation to any alleged
fraud, Conuption or other crirminal cretivity, mq,'ocfmfnfsfroﬁan_ and/or-
negligence on the porf-o_f"-any.empfo yee, any municipal entity, agent,
confractor, supplier or service: provider tc the City of Cape To.wn !

2, Background

201 we received g memorandum: dated 4 October 2018, from the City

s)¥o} [Mboﬁddzqy‘o) addressed {o the
B and the Porifolio Manager Probity,
Ms Undiwe Ndaba [Ndaba) with subject line “REQUEST FOR FORENSIC
REVIEW: GROWTHFOINT - DUE CARE AND PROCESS AND ALIENATION OF
PROPERTY™.

202 From o perusal of the aforementioneg memorandum, Mbandazayo makes
reference to g meeling which ’roo,k.w_.;‘3‘Ic‘;c:-ev-ejﬂ---*4----'@cfobé‘r""’Q’O‘l’"S"'35'5"&“7{!‘{5‘“ m

pofential need for collaberation with the Chief Audif Executive, Mr Bazi! Vink
{Vink) and g

203 inthe memerandin, Mbandazayo writes the following:
"..The scope of work shiould amongst other hings, but. not limited thereto,
encompss fhe'follo.wing foreach engagement-

a. Growth Point

i Delerming aaps in the existing prices relafed fo property
disposal: sales [potentiol business _improVemenisJ_. inciuding -
= . Market Price Testing:
* Development rights and esiictions - zoning, subdivisions,
cognisance of legisiative fequirements: and

" Exhibit § .C:o_py of Fequest recelved from the'City Mariager
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205

206

301

o Commercial property requirements [alignment with City
straiegies).
i.  Case andlysks in lerms of
e Was due process followed
o What opfion, if any were available for Brf 165639
at the fime:
who undetstood these options:
How were these oplions.communicaled: and
From whom o whom,
= WGS due ctig exercised
o Wos a business case prepared,
o Whot waos the official city of Cape Town position
ins terms of total permissible floor area {bulk)
»  How wds this determined and by whom'
*  And which time
e How was fhis communicated — from whom fo
whem and atwhich fime.

F

b. Alenation of Properly’
Taking info consideration ol past and present reviews on Property
Management define the areas yet to be oddressed by the summiary of
the file and the file content thal will be made. availobie to your office.
Note: The summary of fhe file may give futdher contexi...” {sic)

Mbandazayo subsequently authorised fhe above o be investigoted.

it should, however, be noted thaf ftem afi) fdils within the internal Audi

ambit and therefore, sarme was referred {6 the Chief Audit Executive, Vink.

For the purposes of this report, FS will deal with item afil} as detailed above.

This i ity line with the City Manager's insiruction that FS collaborate with the
Chief Audit Executive.

Furthermare, item b, Alienation of Property will be reporfed on Under FSD

065718-19, which is envisaged to be complefed during Quarter four.(.r%)_.

Objecfives

The objective of this in.ves’rig_oﬁon was Yo determine whether due process

and due care was exercised during the disposal of erf 165639, commonly

referred 1o as Site B to Growthpoini.
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401

402

403

404

406

£07

Scope and Limitations

The scope of ihis investigation waos for the period August 1994 10 December

2018.

This report is basad on the facts established from the documentation
reviewed and information obtained during the course of the investigation
and from the persons interviewsd. Should we receive any additional
information after the dale of bsuing of this report. our findings and
recommendations may change.

Although our report may contain references to relevant laws and legisiation,
we do not provide fegal opinion on the compliance with such laws. and our

findings in this report are not to be consirued as providing legal advice.

This. report was prepdared solely for the purpose of reporting our findings io
the persons listed on the distdbution list detailed above. i was prepared for
use in fegal proceedings and may ¢onfain confidential informaiion. thal
relates 1o City staff members, thi'r_d pariies and commercial aclivities of the
City, Therefore, no part may be quoted, referred to, or disclosed in whole or
i part, by any party without the consent of the City Manager.

Where we have conducted searches on public databases and since we do
not confral same; we can provide no underfaking as fo the accuracy ar
correctness of the information abtained during such searches,

It should be noted that item afi} faills within the infernal Audit ombit ond

therefore same was referred to the Chief Audit Executive, Vink. Forerisic
Services will therefore focus on whether due process was followed and
wheiher due care was exercised {as per ifem afii}) in respeci of the sale of

Erf 1465639, commonly referred to s Site B,

Furthermore, item b, Allenation of Property will be reported on under FSD
065/18-19.
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501

502

it should be noled thal FS did not inferview Mr Andre Human [Humany,

Manager: Property Disposals and Acquisitions, Property Managemeni as we

wers ihformed by Gelderbloerm that same would not be advised due o him

receiving medical freatment. We have, however, interviewed Human's

subordinate and supervisor in order o ensure the compleieness of the

investigation,

investigation Procedures Performed

Conducted interviews with:

Ms Sally Charnbers, Senior Professional Officer, Properly Management;

Mr Mardin Dibowits, Auctioneer previously employed alt  Aucor

Auctioneers;
Ms Ruby Gelderbloem, Director: Property Mc:n“ogemen'i:

Ms Juliet Lesfie, Principal Planning Professional, integrated Urban
Management Portfolio;

Ms Tania Lewis, Head: Property Disposals, Property Management;

Mr Paul Pendiebury, Head: Valuaiions, Property Maonagement;.
ir Gregory September, Section Head: Land Use, District B:

Mr Sirag] Stomang. Senier Professionat Officer, Valuations, Property
Management; and

Ms Charlain Swart, Legal Advisar, Legal Services.

Documeniation/information obtained . ond reviewed, but not limited to

the following:

-]

ICS Power Station Site: Substitution scheme dated 25 August 1994;
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City of Cape. Town Municipal Planning By-law 2015;

Critique conducied by Rode and Associates, Property Consultants,
Valuers and Town planners relating to erf 165639;

Valuation report dated 4 July 2016, compiled by S'z_sc_f:_c:j Slomang:

Memorandum dated 29 January 2001, tifled: ICS POWER STATION SITE:
REVERSION TO PREVIOUS SUBDIVISION AND REZONING CONDITIONS ERF
158112 CAPE TOWN:

Amendment to subdivisional approvat various erven Cape Town, Coen
Steyiler & Hans Stijom avenues, Long Street and Table Bay Boulevard:
ICS DEVELOPMENT: Land owner: C.C.C dated 27 March 1994

Application for arnendment to subdivisional area condifions in ferms of
saction 42 [3) of Ordinance 15 of 1985: Erf 155342, 155343 ond 155344
at Cape Town dated 5 January 1996;

Land Use Planning Ordinance No. 15 of 1985;

Avcor cuctionger documentation including Rules of auction and sale

conditions;
CiiyMap Viewer inrespect of erf 165437;
Tifle deed relating to-arf 1654639 and erf 145437;

SG Diagram No. 495172001 and No. 4949/2001, approved by the
Surveyor General 11 Sepiemiber 2001;

Rezoning of ICS Power Station site dated 25 August 1994;

tegal Opinion in respect of erf 145639 drafted by Advocale Frank
Pelser.
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602

603

604

408

4606

607

Investigation Findings

We contacted Property Management in order fo request the property files
relating 1o Site A with erf number 165637, Site B with erf number 1654639 as
wall as consolidated Site AB with erf number 158112,

From a perusal of the aforementioned files it was confirmed that Site B was
disposed of by way of public duction on 7 September 2014, by Tradepost 62
{Pty) Limited frading as Aucer South {Aucor).

During the public auction, thirty [30] bids were received, fhe highest bid
received was in-an amount of R 86 500 000.00 from Growihpoint Properties
Limited {Growlhpoint).

Trarister of Site B to Growthpoini tock place on 6 March-2017.

Historicol datq relevont fo Eif 165639, commonly refeired io os Sile B:

From a perusal of the documentation obtained, it was noted that the words
‘Block’, 'Portion’, ‘Parcel’ and ‘Sile’ were ufilized interchangeably fo
describe the various erven. For the purposes of this report we will Utiise the

wording ‘Site’ exceptininstances where we have quoted.

Prior 1o August 1994, the ICS Power Stotfion sife, located on the Foreshore,
Cape Town wos decommissioned, resulting in the site being rezoned to o
Subdivisional Area.

During the course of the invesiigation we found a document® fitled
"REZONING OF ICS-POWER STATION SITE™ dated 25 August 1994, which sets

out the rezoning of ifie land from o Genetal Cornmercial Use Zone e a

Subdivisionat area. This document appears to set out the subdivsional area.,.

2 Exhib&?-Q:Cb‘p‘f of document iiiled "REZOHING OF iIGS-POWER STATION SHE"
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which comprised of eight (8} Sites, hamely, A. B, C. D, E1, £2, F, G as wall as
the Servitlude Area.

408 A Subdivisional Area is on unusual type ‘of zoning provided for under ihe
Lond Use Planning Ordinance, No 15 of 1985 {Lond Ordinance). The zoning
is. a'legol mechanismwhich permits both subdivision and. the allocation of
zoning o oceur simulianecusly in accordance with the intended use, 1t is
particularly useful in faciitating the development of large fracts of land for

multiple purposes by way of a single rezoning application.

409  Aftached o the oforementioned documeni was Annexure B: ICS Power
Station Site Redeévelopment: Proposed Development Righis. which was
stamped 22 February 1994 {refer 1o Exhibit 2}, This document seis out the
provisions, conditions and restrictions imposed on Sités A, B, C, B, ELL B2, F, G,
ond the Servitude Area. The 1fotal Permissible floor arsa for ihe
oforementioned Sites amounted to 151 0C0m?2, Theé provisions, conditions

and resiriclions Imposed on the aforementioned Sites are detailed below in

Table A;
Table A: ICS Power Siation Site Redevelopment ~ provisions, conditions and
restrictions
# | Description - 0" | Fermissible Floor Aréa- - | Height resirictions’
} | Site A 23000m? 40m
2| SileB 17500m? 55m ;
3 i 5ite C 14500m® 50m
4 i SiteD - 15500m? 40m
' 5 Site E1 12500m? 50m
6 | Sife E2 _ .| &000m? . i 35m
7 S4eF 35000m? S50m
8 [site G 25000m? | 50m e b

610 From @ memorandum?® drafted by the City Planners Depariment with
subject fing "SUBDIVISONAL APPROVAL VARIOUS ERVEN CAPE TOWN, COEN
STEYTEER & HANS STRYDOM AVENUES, LONG STREET & TJABLE BAY
BOULEVARD: ICS DEVELOPMENT: LAND QWNER: C.C.C." it indicated thatf In

* Exhibit 31 Copy of nlemarondum Hlled “SUBDIVISONAL APPROVAL VARIOUS ERVEN CAFPE TOWN,
COEN STEYTLER & HANS STRYDOM AVENUES. LONG STREET & TABLE BAY BOUREVARDICS
DEVELOPMENT: LAND QWNER: C.C.C."
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terms of section 25(1} of the Land Ordinance approval is granied for the
subdivision of the oforementioned ared s of 31 January 1995, The
memaorandum made reference fo a Plan SE 14155/1 which was aitdched,
howevset, the said plan was ilegible. This _m_emorand'um furthier indicated
that the validity of the dpprovat is vaild for five (5] years fromithe aforesaid
date. It also set out the General Business SubbZone forSites A, B. C, D, E G, H
ond Kasd'Bé.

611 In Jonuary 1994, an gpplicafiont was made to gmend the Subdivisiond
‘Area conditions in order fo faciiitate the development of property for hotel,
office and refall purposes. This emanated from an offer received from
Compagnie Generdle de Batiment et de Construction [CBC) fo purchase.
and censelidote Sites A {erf 155344). B {erf 155342) and the proposed Alpha
Street [erf 155343). Alpha Street is later referred fo s Site K. The proposed
amendiment was o increase the permissible floor area of the combined Site
A and 8 from 41000m* to 69000m? [This amendment would have included
Site' K}. Whilst it is noted that the erven numbers meniicned above are
different, these are the original subdivisional area erven tumbers given
when the (CS Powaer S_tci’r%on site was initially subdivided. The ervery numbers
would have changed due-to subsequent subdjvisions and consolidations,

612 On 27 March 1996, the Cily Plannér's Depariment issued another
memorandum? with subject "AMENDMENT TO SUBDIVISIONAL APPROVAL
VARIQUS ERVEN CAPE TOWN, COEN STEYTLER & HANS STRYDOM AVENUES,
LONG STREET AND TABLE BAY BOULEVARD: ICS DEVELOPMENT: LAND
OWNER: C.C.C." granling the elimination of Sites A, B and K, riow combined
o form a single Site AB. Asa result, the combined permissible floor area of
Sites A, B, C. D, E1, B2, F, G wasincreased from 151000m? te 179 500m?2,

# Exhibit 4 Copy of amendment.cpplication fe the subdivisional crea

S Exhipit 5: Copy of memorandum tilled "AMENDMENT TO SUBDIVISIOMAL APPRGVAL VARIOUS ERVEN
CAPE TOWN, COEM STEYTLER & HANS.STRYDOM AVENUES, LONG STREET AND TABLE BAY BOULEVARD:
JCS DEVELOPMENT LAND OWNER: C.C.C"
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613

614

615

On 22 May 1996, the Depcr_?m'e_ﬂf of Housing., Local Govermment and
Planning issued a letter to the Town Clerk, advising themi that fhe Premier,
at the Hime, resolved that in terms of section 42 of the Land Crdinance, fhe
opplication o amend the rezoning conditions of Sites A, B and K be
dpproved. Again the erven numbers are reflecied as follows: Site A - erf
155344, Site & - erf 155342 and Site K - erf 155343,

Iy another memorandurn” dated § June 1996, addressed to fhe Director
Survey and Land Information and Director Building Survey Town Planning

Branch Developrnent Control Section, the City Planner stated that o 16

- April 1994, Site G was registered to Deviand Construction (Ply) Lid

[Devland], thus.the Substitutiont Scheme repldced the underling zoning. This
Subsiitution Scheme sels out the developmental righls and zoning
provisions, The memorandum further makes méntion that the provisions of
Sites A and B were dmended with approval from the Premier as stated in
paragraph 613 suprd. The developmental rights and zoning provisions for
gach Site is detailed below in Table B:

Table B: Subsiitution Scheme — development rights and zoning provisions

£

] 1 Site A B6 23000m?2

2 1 Site Bl BS 175002

3 | Site B2 - | 500m?

4 { Site C1 B& ~ 114500mz

1 5 | site C2 B4 4000m*
6| Site D Bé ' 15500m2 |
7 I SileE Bé 12500m2

BlsiteF Cé 35000m?

9 Site G Cé 1 25000m?

On page 37% of the Subsiiiulion Scheme under ine heading "BLOCK B
DEVELOPMENT RIGHTS AND ZONING. PROVISIONS" It reads: "The following
provisions sholl be opplicable fo Block 8 following the imposition thereon of o

Subshiuiion Scheme, and in the event of ony such provision and @ provision of the

5 exhinit 61 Copy of letter addressed 10 the Town Clerk dated 22.May 1994
7 Exhiolt 7: Copy of Substitufion scheme and migmeraridum doted 5 June 1994
8 gyribit §: Copy of paga 37 of the Subsiiiution Scheme
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817

Council Zoning Scheme being in confict, the provisions of #his section shaff apply

uniess specifically otherwise mentioned.”

Furthermore, according to the Deed of Transfer’, Site AB was transferred to
CBC on 15 Aprit 1997, From the Deed of Transfer, it was noted thoi CBE
purchased Sife ABfor R 27 360 226.00. It wos also noted, that clause 3.2 of
the Deed of Transfer reads: *..within o period of 3 [THREE} years oifer the
regisiration date arid for a period of 3 { THREE] months ofter receipt of written notice
from or on behaif of the Transferer fo commence érsction of ke development of
the property referred fo in Clause | cbove, 50 fo commence erection of the
development of the properly, the Transferor shall have iHe rght. without fusher
nOfit’:é, forthiwith 1o retake possession of the property simulfanecusly with refunding
fo the Transferse the purchase price paid by the Transferes for the property and o
secure, of no cost fo the Tronsferor, reg';'sfroﬁon-' of iransfer of the property froin the
Transteree fo the Trensferor.”

CBC failed to develop Site AB and therefore same was re-transferred info

the City's-ownership on 13 November 2000. The below diagram depicis ihe
formation of Site AB {erf 158112}, which comiprised of Site A (erf 165637), Site

B (erf 145639} and Stte K (exf 165638) as refiected in the below diogram:

o o .
. \>\"c"'"\' f""‘{-;:’:‘qef LIRS B
ORI
;Mcﬁf:ﬁ:.(a‘:-
i . Lt LR
e T FrRRENT STHELT
=
T
Site B
FELRE T
o
5,
g oy
“Harind
g i
ten B

8 Bt 92 Copy of Desd of Transierin respect of Sife A8 {erf 158112

‘Page 20 of 47



618

619

620

621

n o furfher memorandum® doted 29 Jonuary 2001, fitled “ICS POWER
STATION SITE: REVERSION TG PREVIQUS SUBDIVISION AND  REZONING
CONDITIONS ERF 158112 CAPE TOWN' it mofivated that the ciorementioned

erf 158112 (Site AB) be re-subdivided into ifs original three (3} erven, namely

Site A, Site B and that the extra portion, Site K, be refurned to road reserve

a5 the encroachment will no longer be required if the above 3 erven are
recreated,

The aforementioned memorondum also advised thot.a statulory process be

followed in order fo reinsiate the original conditions imposed on the Sites:

From a perusal of Surveyor General Riagrams'?, 5G-No, 4951/2001 and SG
No, 4949/2001 cpproved on 11 September 2001, i illustrates the re-
subdivision of erf 158112 {Site AB) into its original form, more specifically
erven 165639 (Site B} and 145637 (Site A}, This is therefore indicative that Site
AB {erf 158112) was re-subdivided into its original form. This was confirmed
by Ms Tania Lewis {Lewls), Head: Property Disposals, Propeity Management
during our consuliation, who advised thai her deparimeni obfained the

Surveyor General diagrams from the Property files, It shouid be noled thai

this document did not form part of the bundte provide to Properly Pisposal

by Planning and Bullding Dévelopment Managerment.

On 30 June 2005, Site A {erf 165637) was sold to Reality Dynamix 10 {Piy) Ltd

trading s Coessa Development Consorfium (Coessal. The icon building

was developed, which resulted i a bulk usage. of approximately 23000m?2as’

confirmed in Table A supra.

@ Exniolt 10: Copy of memorandym tifled “ICS POWER STATION SITE: REVERSION TO PREVIOUS
SUBDIVISION AND REZONING CONDITIONS ERF 158112 CAPE TOWN" dated 29 jonuary 2001
" Exnibit 11: Copy of $G Diegram 4951/2001 and SG Diogram 4949/2001
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To defermine whether due process and due care was exercised in respect

of the disposal of erf 165639, commonly referred fo as Site B fo Growthpoint

We met with Ms Sally Charnbers (Chambers), Senior. Professional Officer,
Property Managernent i order fo oblain information relating to the disposal
of Site B (erf 165639). During our consuliation Chambers informed us that
the disposdal of Site B wos one of the ‘projects’ she was required fo co-
ordinate.  Chambers indicated that Site B, formed part of the Strategic
Asset list, which conlained the ‘high profile' properiies earmarked for
disposal. According, t¢ Chambers the Direcior: Property Managemeant, Ms
Ruby Gelderbloem {Gelderbloem) would consult with the Strategic. Asset

Cornrnittee in order o detemming the appropriaie disposal opiions,

Charribers informed us that she recalis that Site B was previously out on
tender on a number of occasions, however, the attempts were unsuccessful

due to an unfaverable market and/or undasirable bids received. Chambers

explained that it is for this reason that the Shrafegic Assel Commiliee

elected to explore the public ouction option.

From the documeéntalicn dnalysed, we can confirm that Siter B was
advertised for sale vig the Cily's Supply Chain Managemerit {SCM) tender
DIocEss On NUMEercus occasions. The below table depicts these instances.

Table C: Tender processes relaling to the disposal of Site B
¥ | Date Tendsr NUMber i
i Duing 2011 287P£2010/2011
12 | During 2015 1 315P/2014/2015
3 | Dufing 2016 275P{2015/2016

Chambers aiso explained the process followed regarding the disposal of
Clty property with specific reference to Site B. Chombers informed uUs. that

Site B. was placed on the Annual Disposal Programme, which would have

necessitated a technical investigation, A iechnical investigation facilifates

inpuis and/or. comments from other departments as well as objeciions.

Chambers stated ihat should no ebjections be received, the properly s

valued by the City's Intemal Yaluations deparimeni and g Disposat Plon is
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dlso obtained. Chambers recalled that no objections were received
regarding the disposal of Siie B.

Charmberts informed us that she fiaised with Ms Juliet Leslie {Leslie], Principal
Flanning Professional, Planning and Building Development Management,
Integrated Urban Management Portfolio in order to obtain all spdiial daia
reiating to Site B. Chairiivers advised that Leslie provided her wilh a bundle
of documeniation with ‘a brief summary of the historiical data perfinent fo
Site B. The documentiation provided by Leslie to Properly Disposal was
discussed above in detal under the heading “Historical data relevant fo &rf
165639, commonly referred to as Site B”,

Chambers informed us ihat there were numerous discussions: regording the
permissible floor ared {alse commonly referred 1o 0s bulk) applicable to Site
B as a result of a historical consolidation {cs discussed in poragrephs 610
through 614 suprd). Chambers recailed that Leslie was unabie to indicale

the amount of potential bulk, however, she {Lesie] advised that the

purchaser would b required fo apply for accessio dny additional bulk.

Chambers  indicated that Planning  and  Building Development

Management was uncericin with regards to fhe permissivle floor crea and
fhe potential accessibie bulk of Site B, as they were of the opinion that G re-
subdivision had not taken place and therefore ihe 69000m? approved in
respect of Site AB wes sfil in effect, Chombers advised that due 1o the
unceriginty by Planiing. and Buiiding Development Management, Property

Management relied on the inificl subdivisional rights of Site 8, being 17500m?

as contained inthe Substitution Scheme dafed 5 June 1996

Chambers indicated ihat she enguired from Planning and Buiiding
Developmeni Management whether Site AB was re-subdivided into s
original forms, ie. Sites A, B ond K. Chombers stated that Planning and
Building Development Management couid not recoll that a re-subdivision

had token place.  Chambers ogain emphasised that the documentafion
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provided by Planning and Building Development Managemeni was left up
io Properly Disposal's inferpretation and no ceridinty regarding the
permissible floor area and accessible buk was thus provided. It Is thersfore
reasonable fo  assume ihat Planning ond  Building Oevelopment
Managemeni was not aware of the re-subdivision which had taken place

during Seplember 2001 as detailed in paragraph 620 supra.

Chambers stated thal advertising Siter B with o permissible floor ared of
175002 was the safe route fo follow at the fime due to the uncertainty of
Planning and Building Development Management regarding the permissible
floor area accompanied with the fact that Property Disposal are not expeéris
in the planning field.

Chambers indicaled further that the valuation of the properly was
perormed by the City's infemal Valudiions department. Chambers
recalled that Mr Siragj Slamang {Slamang), Senior Professicnal Officer,
valuations, Property Management performed fhe valuation of Site B.

We obtained a copy of the valuaiion report'? prepared by Slamagng. doted
4 July 2014. From a perusal of the valuation report, it is noted on page -2
under ihne heading “Saiient information” that the maximum permissitle bulk
was listed as 17500m? due fo limitations By the existing Foreshore Precinct
plan. The report dlso indicated that after consultation with the City's
Pidnning and Building Developmertt Management it would appear ihat the
putchaser would be able to access additional bulk, nhowever, this would

necessifate a full investigation; including a transport impact assessment

hefore the potential accessible bulk is determined.

Furthermore, occording o the valuaiion repor, the estimated market value
of Site B was R80 000 000.00, with a reserve set at R72 000 000.C0.

2 panitit 12: Copy of valuction repert doted 4 July 2016
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Chambers further advised that once alf information was gathered regarding
the sife ecrmarked for disposdl, o repori was drafted to Council indicating

theintention o sall and the conditicns attached thereto.

We obtained a copy of the reports drafted to Councll, dated 17 January
2011, with reference number SCMB 32/01/10. which soughi to abigin
aufhorisation fo dispose of, or gronfing of righls 1o use, control or manage
by public competiion City-owned vacant land being erf 165639 Cape
Town Foreshore known as Site "B" of the former ICS Power Station site,

According 1o the Councll minutast dated 24 January 2011, authorisation
was gronted 1o dispose of Site B, subject to the conditions impased by the
Director. Property Monagement. i was noted that the disposal was to be
aciloned by Mr Willanmy Anderson {Anderﬁoh-}, Manager: Immovable
Property Planning, immovable Property Monagement, Assets and Facilifies
Management and Gelderbloem.

Chambers indicated that once the above process. was completed, the

property was released to-the market for public auction.

Chambers stated that the Auctioneering company in this particular
instance, Aucor was procured by Lewis. The Auctioneer, Mr Marfin Dibowits
[Dibowifs) was briefed and the marketing nlan;, market value, commission
and righls were discussed. Chambers indicated that -all the relevant

documentation reloting to Site B was handed to the Auctionear, who would

sign a mandate and compile an-duction pack.

We noted that Aucor was pravided with a mandaie's on 29 July 2016,
relaling fo the sale of Site B. The mandate informed the cuciioneer of, infer
alia, the property’s reserve price of R72 000:000.00 as well as the agreed
Auctioneer's commission. '

13 Exhitsit 13 Copy of report to-Councilwith reference SCrB 32/01/10
* Exnilolt 14: Copy of Coungit minutes doted 26 Jonuary 2011
19 Bxribit 15: Copy of Aveor's mandate
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We obidired a copy of the auctfion pack's comiplled by Aucor, which
coniained informaiion relafing 1o Site B. According to the auction pack,
thie public auction would be held on 7 September 2014, it was noted from
the ouclion pock ihat it contained properly information, property
description, developmeni rights, development conditions, property locciify,
propeity locality and' site diagram, property imoges and rutes of auction
and sales conditions. it i important 1o neote that on page 3 of the auction
pack, the pemmissible floor area was lisfed as 17500m?, with a height
rastriction of 55m.

Chambers stated that she would have expected the Auctioneer to veiify
the infarmation provided in relation fo the disposal of Site B. It was however,
noted that this verification was not a requirement as per the Auctioneers
mandate.

Chambers informed us fhat orice the Auction was conclided, the
Auctioneer provided Property Mahagement with o report detfaiing the
auction proceedings.

We obiained a copy-of the Auctioneer's report? dated 15 September 2018,
which indicated that thirty {30] bids were received of which four (4] bidders
submitted bids. aver the reserve price of R72 000 000.00. The highest bid
recelved wos R84 500 000.00 from Growthpoint.

Chambers advised that & report was submitted to ihe Immovable Property
Adjudication Committee [IPAC} once the auction wos concluded
requesting.authorily to sell Site B 1o the highest recommended bidder, in fhis
instance Growinpoint,

16 Exivibit 16: Copy of-auction pack zompiled by Aucor
M £xhibit 17: Report complied by Dibowils
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we obiained a copy of the repori'® submitted to IPAC dated 23 September
2016, which informed them of the auction and the bids received. The
repoit recommended that the offer received from Growihpoint be
accepted. 1t wos noted from the IPAC minutes® daled 29 September 2016,
that IPAC accepted the offerreceived from Growihpoint.

According to Chambers the sdle agreement would have been signed by
Mr Andre Human {Humanj, Manager: Properly Disposals and Acquisitions.
Property Management as he nos the delegoted authorify. FS noted that

there was-a document® iifled *Rules of auction and sale conditions” dated

24 Movember 2014, which waos signed by the City as weli ds Growihpoint.

Chambers confirmed that ihis document was ihe sale agreement of Site B.

We therefore miet with Lesie in order to define Planning and Buliding
Development Management's role in the disposal of Site 8. teslie informed
us that she received a request from Chambers fo provide Froperty.
Manacgement with all relevant documeniation in respect of Siie B, as same

was earmarked for disposal.

Leske informed ws that she provided Chambers with the following
documentafion:

» Rezoning of the'ICS Power Station Site {refer 1o Exhibit 2);

» Substitution Scheme (referto Exhibit 7);

. Subdivisiondl Rights amendments/rezoning’s and opprovals {refer {o
Exhibiis, 3. 4. 5, 6}

« Memorahdum dafed 29 January 2001, relating to the possivle
reversion of Site AB info its originat forr [refer 10 Exhibit 10}; and

o Summary notes? {for interndl use only).

8 Exnibit 18: Copy of repott submitted o IPAC dated 23 September 2016
# Exhibil 195 Copy of minutesin respsct of IPAC

21

20 zxhibit 20: Copy of Rules of auchiorrdnd salé.conditions _ _
Exnibit 21 Copy.of summery provided by Planning ond Bullding Development fronggemesnt
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We noted from the memcarondum dated 29 January 2001, that & siatutery
process should have hesn undertaken in order 1o rever Site AB (erf 158112)
into its originat form i.e. Sites A, Band K. We fherefore enquired from Leslie
whether this process was followed. Lesfie informed us that to her knowledge
there are no records to indicate that the reversion had icken place. Leslie
provided us witha copy of on e-maif? received from Province, wherein they
confirmed thai they have no record o suggest that ihe reversion had faken

place. This also, confirmed the version provided by Chambers al parg 629

supra, that Planning and Building Development Management had. no

recollection of o re-subdivision. I is therefore apparent that, Leslie was

unaware of the re-subdivision which had foken place in Septermber 2001
(see paragraph 420).

As @ result, Lestie indicated that her depariment was of the epinion that the
permissible floor area across Sites A and B had remained at 69000m? as the
amendmeni 1o increase the consolidated erven's {Site AB] permissible floor
area had not lapsed. Leslie confirmed that the documeniation can be
confusing, however, particular atfention should be placed on the ‘small
print' as it coniained the amendments relevani 1o Sifles A and B. Leslie
referred s fo the covering memorandum attached to the Substitulion
Scheme dated 5 June 199% [refer fo Exhibit 7). which made reference io the

increcse of Sité AB's permissible ioor area as approved by fhe Premier,

Lesiie also informed us that shie cannot recall being required by Properfy
Management to: definitively quanfify the permissible floor area of Site B.
Lesiie indicated that ol relevant documentation was miade avoiloble fo

Property Management for their perusal-and interpretation.

FS conducted a second interview with Lesfie, advising her of the re-
subdivision which had jaken ploce in September 2001, ilustrating the re-
subdivision of Site AB into-its original form, Site A, B and K. Leslie odvised ihat

22 pumitit 22: Copy of e-mail ceceived from Province
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she wos unsure whether this re-subdivision would have affecied the
permissible floor area of Site AR, as same was an amendment of g conditian
ond riot a re-subdivision. Leslie indicated furiher that Planning and Building.
Development Management was of the view that amendmenis io
condifions do net lapse unlike zonings and subdivisions, 1 is therefore for ihis
reason that she {Leslie) was of the opinion that the permissible flocr area of
65000m? was still in effect. Leslie, however, indicated that their department
was advised 1o await the outcome of a legal opinion which should be
adnered 0.

We olso met with Mr Gregory Sepiember {September], Section Head: Land
Use. Distict B lo whom Lestie reporis, 10 obtdin his opinion regarding the-
petmissitle floor area of Site 8, Septembeér confirmed the version provided
o us by Lesie and staled further that Leslie is o senior official with vast

technical expertise in the planning and building environiment.

During our consuitation with September he informed us that as the Cify is an
organ of Staie they are exempled from the reqUirehi_ents provided for in the
Land. Ordirionce and therefore the re-subdivision in respect of Site AB inta 1is
original form would not have followed ithe prescribed statutory process.
Howaver, September could not recall any re-subdivision of Shie AB into s
origing! form, Site A, B and K. Therefore, September was dlso unware of the
re-subdivision which foak piacein September 2001.

Sepiember also. explained that as Grewthpoint had purchased ihe property
with 17500m? of permissibie floor ared, they would be dliowed fo submit an
application to access additional potential bulk. Howsaver, this application
would be subjected io the Cily's application process, scroliny  and
investigation.

Buring -a second consulialion with September, we presented him with &
diagram which ilustrated the re-subdivision of Site AB info its -original form,

Site' A, B and K. September advised that there appears fa be confusion
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regarding undersianding the difference between an dmendment o ©
condition imposed on an erf versus a sub-divisional application. Sepitember
indicated that aithough the diagram ilustrates o ressubdivision of Site AB
into its eriginial form, it would noi cutomaiicdlly facilitate the adjustment of
the previous erven {Sife AB's) permissible floor area of 69000m?2. Septemiber
advised that in order to amend @ condition, the City would be required to -
submit an application to Province as the competéent authority. According
to September this. process was nol ollowed and thergfore, Planning and
Building Development Mahagement wos of ihe opinion fhat the 69000m?
was stilf in existence.

September stated that previously their departrment was of the view that
aithough Site AB was re-subdivided, the permissible floor area of 69000m2
remaingd In existénce as the condition imposed was never amended.
However, since receiving o lfegal opinion [which will be discussed later in
détail} their department has dligned thelr view with same, due 1o the fact
that as Site AB s no longer in existence the amended condition (the
permissible bulk of 690’Of}m2}_ consequentially cannot survive.

We interviewed Lewis in ‘order fo establish how Siie B8 was earmarked for
dispesal, According to Lewis numerous atfempts were made o dispose of
Site B, by way of lender. however, this method proved unsuccessful. 1t wos
therefore decided o dispese of Site B by wdy of public cuction. Lewis
stated that in terms- of the Municipal Assel Transfer Regulations [MATR],
Council has the final decision regarding the disposat of land.

Lewis advised that her deparimient [Property Disposal} consulied a panel of
Auctioneers and subseguently appointed an Auctioneer via the Cify's SCM
process. Once the Auctioneer was appointed a mandate was signed ond
the marketing ond odverlising componenis were discussed, Lewis
indicaied further that ihe disposal would <ilse include adminisirative dufies
such as recommendations 10 IPAC, appeal notifications, signing of the sale

agreement and a pre-disposal investigation.
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660 We enquired from Lewis whatl her opinion was regording the permissitle
fioor crea of Site B, Lewis indicated that the summary provided by Planning
ond Building Development Mc:nugemenf was unclear which necessitated
consultotions wilh Pianning and Bi.}'iiding Development Monagement as well
os the Valuglions depaitment.  Lewis indicated that her department
(Propérty Disposdl) relied on- the informafion provided: by Flanning and
Building Development Management. She informed us that Leslie advised
her thot the Subsfitution Scheme takes precedent over any aother
amendments and/or limitations imposed on the Sites which falls within the
former ICS Power Siafion Site.

661  Lewis indicated that the Property Disposal depariment was not confident in
the dala they had obtdined from Planning ond Building Developmeni
Management as there was uncertainty regarding the permissible floor area
cmd‘ potential accessible bulk for Site B.  Lewils infermed us further that
Pianning ond Buiiding Development Management provided Property
Disposal with incomplete dota us pertinent documentation and information
relating o the re-subdivision of Site AB was found by Property Disposal whilst
perusing the Propetly files in respect of Site B.

662 Lewis stoted that the Propery Disposal depariment considered the
information from a cautionary perspective and therefore listed Site B with a
peimissile ficor area of 17500m2.  Lewis advised FS ihat, Rode and
Association, Property Consuliants, Vdluers and Town Planners {Rode) were

appointed to critigue the valuation report complled by Slamang.

463 We obidined o copy of the Rode Repori® dated 6 November 2018.
compiied by Karen Scoft {Scott), Professional Valuer, from Gelderbloem.
From o perusal of the report it wds noted that Rede concluded ihat in terms
of the valuction of Site B, the critical variables applied appecr to be

reasonable, given the lack of recent market infarmation.

23 Exribit 23: Copy of Roda repor
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864 Lewis-also informed us et Advocate Frank Pelser [Adv Pelser), Advocate of
te High Court of South Africd provided Property Management with a legal
opinion regarding the rights of Sifes A, B arid consolidated Site AB.

465 We obtaihed a copy of a Memorandum? dated 10 October 2018, which
contained legal cdvice from Adv Pelser. From this Memorancium, the

opinion of Adv Pelser can be summarized.as follows:

« The consdlidation of Site A and Site B fo form Site AB implies ‘@
rezoning, which occurred in 1996, In terms of section 14{2) of the
Land Ordinance a rezoning lapses affer two (2) years if the lond Is not
used as permitied by the rezoning. Site AB was never used for the
purpose intended and therefore the amended buk lapsed:

»  As'Growihpoint cohiends for an entiflement {o. the balance of the
maxirnum permissivle floor orea approved for Site AB. As Growthpoint
is not the owner of Site AB, neither Growihpoint nor Site Bis enfifled to
the allocation made in respect of Site AB. It should be noted that Site
AB'is @ different and larger land unit; and

o The ressubdivision of Site AB into its originol form will stand untl it is set
oside by judicial review.. In. iaw Site AB 5 ho longer in exstence.
therefore, the dlfocated bulk cannot survive.

666 Lewis referred us to o Sutveyor General Diggram, SG No. 495172001,
cpproved on 11 Sepiember 2001, which fiusirated the re-subdivision. of erf
158112 {Site AB] into its original form, more specificatly erf 165639 {Site B).
From @ perusal of the diogrom it was noted that there was a stamp which
indicated that there was anexemption from-the provisions contained in the
Land Ordinonce. This therefore confirmed the version: exploined by
September in para 653 supra. This diagram is also indicative that Site AB was
in fact re-subdivided into ifs orginat form. it shouid be noted that this
document was found by Froperty Dispasal aohd did not form part of the

7 Exnibil 241 Copy of Adv Palser opinton doted 10 Coioher 2038
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bundle of décumenidtion provided to Property Disposal by Plonning and
Building Development Manogement.

We alsé met wiih Slamong who- performed. the vaiuation of Sile B 1o
determing the process followed. Slamang informed us that Sile B was
previously Jeased via ¢ long term lease for parking purposes. Howsaver, he.
was advised that same would be disposed of and would therefore require
voluotion. Slamang explained that he received a brief from the Property

Disposal depariment setfing ouf the mandate and requirements.

According 1o Slamang, he understood  ihat the Prop_er-iy Disposci
depariment circulated the intention to sell Site' B fo the relevant internal
departments for input regarding imitations, restriciions and zonings. This

information would then be consolidated and provided to Valuations.

Slamang Indicated that from the documentation ebidined it was noted
that the permissible floor area for Site B was listed s 17500m?. Slamang
indicated further thot the Auctioneets documentation ond the previous

atempted sales of Site 8. also reflected a permissible. floor area of 17500m72.

Slamang stated that when performing the valuation of Site B, consideration

was given fo the possibility of aceessing addifienat bulk. This additional bulk

was calculated by ytilizing the zoning of the site, which was a GB7 zening.

with a Floor Area Ration {FAR) of 12.0. The FAR was obtained from ihe.

Municipal Planning By-low dpproved by Council on 25 March 2015,
Slarnang expldined that fhe additional bulk is calcuiated by muttiplying the
square melferage of thée property {3932m?) by ihe FAR {120}, therefore
resulting in poteniial bulk of 47184m2 for Site B. It shiould be noted that the
47184mzincludes the inifial bulk of 17500m2..

During the course of our consuliation with Slomang, we riated that he was.

unawdre that Site B, previcusly formed part of consolidated site, Site AB.
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Siomang stated that he liaised with Leslie i order to clarify the potential
accessible bulk in respect of Site B. According to Slamang he was advised
by Lestie ihat in theory ihere is additional bulk avaidble, however, due o
ihe shape ond limitations on the erven, there s uncertainty os fo wheiher
the totol bulkk 5 accesible. Slamang indicated that the valuotion was
therefore. performed. on the basis that there may be additional bulk
avaiable, however, the exact amount is undeferminable  withoui

performing an investigationand a iraffic impact assessment.

Slarnang explained thot it is. therefore for this reason that the Valualion
report dated 4 July 2018, indicated that with a permissible floor atea of
175002 fhe property would be valued at R&0 000 OO_O.OO_.I However, when
consideration was given o accessing odditional bulk, {according o the
report an additional 30%) the property valuation woutd be R85 600 000.00.
Thus, Slamang concluded in the valuadion report that the best estimated
marke! volue of Site B was R8O 000 000.00 with o resetve price of
R72000.000.00.

We consulfed with Mr Paul Pendlebury (_Pendl’ebury’i}, Head: Vaiuations,
Property Management, who expldined the process followed in respect of a
property valuafion.  According o Pendlebury, Valuations received o

formgalized brief from the line department, in this instance Property Disposal.

‘He recalled that Site B was valued on numercus occasions as it was always

earmarked for disposal. He also siated, that due fo an unfavourable market

the City also considered leasing the property for extended periods.

Pendisbuty indicated that Valuations experienced difficulty with obtaining
information from Planning and Bullding Development Monagement. He
also siated that the Plonning and Building Dev_e.lopmen’r Management did
not definifively guantify the permissible floor area ond potentiol bulk
avaliable for Site B.
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We obtained a copy of the Valuation Guidelines? from Pendlebury which
provides a.guideline o dssist Vatuers with valuing properties for acquisition,
disposal dnd leasing. purpdses. On. page 26 of ihe aforementioned
document it sets out the appraach o valuation, definition of market volue,
highest ond best use, method of valuation, general neighborhood. markel

information and sales data and market information.

According fo the guidetine the mosi appropricie. method fo value
development properlies is by using the morket data approach of direct
comparison. With this method, recent transactions of properfies in the
neighborhood aré fraced and investigated. Only those properties with

similar value adding atiributes are then compared 1o the subject property.

we also corisulted with Dibowits who was responsible for the auctioning of

Site B. Dibowits informed Us that he was mandated by the City's Property

Disposal departiment to commence with the auction of Site B. According fo
Dibowits he conducted an investigation on Site 8 and determined ihat the
property was tendered for sale on numerous occasions and thal the

allogated bulk remained the same on all occasions at 17500m2,

Dibowits was of the opinion that the permissile floor area of 17500m? was
coreci and far based on his investigation. understanding and the
documentation available.

We met with Gelderbloem who is responsible for feasing, acquisiions and
disposals in respect of City owned property. Gelderbloem advised that she
formed part of the Strafegic Asset Commitiee, which also included the
erstwhilst Executive Mayor, Ms Palricia de Lile {de Llle), Deputy Executive
Mavyor, Mr lan Nelflson INeilson), the Chief Financial Officer, Mr Kavin Jacoby
{Jacoby), erstwhie Councilor Brett Herron {Heron), Councilor Stuart

Diomond  {Diemond}, Councilor, Executive and  Councilor Support,

Executive Director: Transport and Uroan Development Authority, Ms Melissa

2 exhibit 25: Copy ©f the Valuation Guidelines
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Whitehead {Whitehead), Human, and Mr David Marias. {Marais), Transporf
and Urban Development Management invesiment Specialist. Gelderbloem
advised ihiat the Strategic Asset Committee waes. responsible for providing

direction in terms of siraitegic assets anid the disposal thereot,

Gelderbloem infermed us that Sife 8 was earmarked for dispesal and that
she cannot recall any other opfions being explored. According io
Gelderbloem, Site B was previously markeied on numerous occasions (via

iender). howeves, the marke!l was unfavourable ond ‘the bids received

were undesirable. Gelderbloem aiso advised that the market was not keen

to engage as the tender process was cumbersome. It is for this reason that

the pubiic auction-option was utiiized.

Gelderbloem advised that a disposal programme was created inerms of
ihe City's budgefing in order to generate income. for revenue, This is
achieved through the dlienation of identified properties. Gelderbloem

explained that Site B was identified as.one of these properties and would

have remained on the disposal programme uniil alienation was-achieved:

Geldebloem furher advised that there was an intemal debate ot a
paolitical level, whether the City should 'sell property “pockqged"' or “non-
packaged". "Packaged"” means going through a fult statutory process, by
preparing and obtdining all the development rights i.e. zoning. subdivision,
registered serviludes etc. prior fo disposal. Whilst, “non-packaged” is the

disposal of property with no development righis.

According to Gelderbloem the disposal of properiies wd's. diiven by ihe
erstwhile Executive Mayor, de Lile who advised that properties identifled for

disposal sheuld not be packaged os the development industry "knows best,

Gelderoloem stated that she was advised by Volugtions and Property
Disposal that if the rights of Site B were increased by woy of an application i

would allow Properly Manggement to adverise with more rights thus.
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résulting in more revenue. Gelderbloemn informed us that she advised
Neilson and Jacoby of the above, however, they argued ihat obtaining
additional rights would be fime consuming and therefore advised her 1o
continue with the sale of Site B *as &' i.e. with its current rights. restrictions

and imitafions.  Gelderbloem. provided FS with a copy. of an e-mail?,

wherain the above is confirmed.

Gelderbloem stated further that she recalied Neilison requesting a clause be
inserted into thesale agreement stating ihai any additionat rights acquired
by the purchaser of Site B must be paid for, However, we noted that the

“Rules of Auction and sale conditions” contained no clause to this effect.

We informed Gelderbloem that it was noted that no clause was inserted
info the "Rules of Auction and sale. conditions” regarding the oddifional
rights and the payment thereof. Gelderbloem aadvised that the additiondl
accessible rights were faken into account during the valuation phase and
therefare same was incorporated into the estimaied market valuation of
Site B (i.e. the additienal accessible bulk of 30%). Thus, the request by

Neilson 1o insert o clause was ho longer required.

Gelderbloem also coroboerated the versions provided.to us by Chambers,

Lewis, Slamang and Pendlebury that Planning and Building Development
Management provided ne certainiy in respect of the permissible floor area
and the potentiol accessible bulk of Site B. Gelderbloem stated jhat this is
problematic for P’roperfy-quagemen’f as they rely on the data provided by
Planning and Building Development Manageément. Gelderblcem stated

further that the input depariments de not toke responsibility and/or

‘accountability for ihe information they provide to Property Management.

i s interesting to note, that during the discussion:-with Gelderbloem, she
informed us that when the sale of Site B played out in the media, she

requasted fhe documentation from Planning .and Bulding Developmant

2 Eynibit 26 Copy of e-mail received from Gelderploem
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Manogement and Property Disposal. She wos  advised by the
aforementioned deparimenis that she would be required 1o calculata the
pemissible floor area for Site B, which is indicative that there was lifiie

certainty re.g_crding fhe permissible floor area of Site 8.

we met with Ms Charlain Swart {Swart}, Legal Advisor, Legal Services who
informed s 1hqt Legal Services received a reguest from Properly
Management fo advise on, inter afia, wheiher the maximum psarmissible
bulk on Site B was indeed 17500m? at the time of sale. Furthermore, Swart
informed Us that an independent legal opinion was obtained from Adv

Pelserin respect of the cforementioned redquest.

Swarl stated that on 8 Ociober 2018, Adv Pelser provided an. opinion, this
opinion was circulaied 1o Property Management, as well ‘as Planning and.
Building Development Management. According to. Swart Planning and
Building Development Management dispuied the legal opinion. Therefore,

additional informafion was provided to Adv Pelser for furfher consideration.

We requesied swart fo elaborale on the aspects disputed by Planning and
Building Development Management. Swart informed us that Planning and
Building Development Management disputed whether the re-subdivision of
Site AB into ifs originat form had'in fact taken place. Swart indicated that
although Planning and. Buliding Development Management subritied
addifional documeniation, this did not change the opinion provided by
Adv Pelser.

‘We obtained a copy. of the legal opinion® drafied by Adv Pelser daled 8

Oclober 2018. The legol opinion dealt with the foliowing aspecis:

»  Wheiher the amended buk of 69000m? continued 10 be avallable
after Site AB was subdivided;

A Exhivit 27: Gopy of Adv Pelser opinion doted 8 Oclober 2018
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o If cvallable, would the owner of Site B automatically be entitled fo

the remainder of the bulk not used by Site A, or how shouyld it be
clistributed;

= Couldthe Cily limit the pemissible bulk on Site: 8 af the time of sale;
s Could the City lay claim fo the additional bukk: and

« Aré specifications “included in o public sector bid document...

binding on the successiul bidder irespective of the specifications

being included in the contract”.

(4]

However,

Adv Pelser subseauently concluded as follows:

The amended .bulk of 69000 did not continue o be avoilable
least of aff after Block AB was subdivided,

Even if ihe omended bulk hod been avaifoble, then the owner of
Site B -hos re autormafic entiflement 1o the remainder of the buik no!
used oy Site A; at best for the owner of Sife 8 it might have qudiified
for an appartionment of the balance of the bulk.

The City is. confracivally eniiled o limit the permissible bulk in
respect of land it sefls, buf any such contrdctual imifation operates
cnly between the City and thé purchoser ifailing ony conversion,
and regisitation, of the limitation infc a reol rightl; and fhe
controctual imitation cannot fetfer the Clly's exercise of iis statufory
gowers, which are o be exercisad ih the public intergsi.

The City connot fay claim to the bolonce of the oddifional bulk,
because (i) none exists; i) the Cify is not the owner of the property;
and fif} ine City is not authorized by stafule o do so.

The specifications. of o public bid document are not per se
incorporaied by operation of law it the confract concluded with
the -successful -bidder. The non-incerporation of materict bid
specifications may, howevear, render the resulfing confract vnlowiyl
and vaid. Therefore, the incorporofion of the maximum permsssror’ﬂ
floor spate recorded i the suction brochure into the confract of
sale s required for ihe fofter's validity.”

on 14 November 2018, Adv Pelser submilied another

remorandum® confirming the findings of his initial opinion {8 October

2018), which was also communicated to the Nellson.

We were advised by September, Pendlebury ond Gelderbloem that

Growthpoint hos made ‘an application o access additiondl bulk as well as

28 ot 22: Copy of Adv Pelser opinion dated 14 November 2018
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sublerranean rights: These applications, at the fime of drofiing, this report

were being considered by the relevant departments.

The memgorandom reczived from the Cily Manager coniained specific
questions relating o the disposal of eff 165639, cammonly referred to os Site.
B {o Growihpoint. For eose of reférence, FS will deal with each. question
separately.

wWhether due process was followed in respect_of what option, it any were
avaiigble for Erf 165639 at.the fime

During the course of the investigation it was nofed that the Strafeqic Assed
Committee identified Site B for disposal, which resulied in same béing
placed on the City's Disposal Programme. Furthermore, numerous dtiempts
were made to dispose of Site B, however, they were unsuccessiul.
Therefore, the public auction opiion was explored.

According to Geldarbloem there was an internal debdtfe whether Site B
should be sold “packaged” or “non-packaged”’, Gelderbloem advised that
the erstwhie Executive Mayor, de Lille was of the opinion that properties

should not be pdckoged as the development market 'knows best'.

Gelderbloem stated that she was ddvised by Vdlualions and Property
Disposal thaf if the. rights of Site B were incréased it would generate more
revenue. This opiion was therefore proposed fo-Neilson and Jacoby, where
after Neilson advised Gelderbloem that the application process would be
fime consuming and therefore advised Gelderbloem fo continue with the
sale of Site B with its curent rights. restrictions ond limitations. Neilson
suosequently requested that-a clause be inserfed into the sale agreement
stafing that any additional righis ecquired by the purchaser must be paid
for. However, FS can confirm that o clause to this effect was noj inserted
into the sale oagreement. However, Gelderbloem advised thal the

additional accessible rights were foken infe account during the valudtion

Page 40 of 47



phase and therefore same was incorporafed into the estimaied market
valuation of Site 8 {i.e. the additional accessible bulk of 30%). Thus, the

request by Neilson to insert a clause was no longer required.
4101 According to Gelderbloem Site B was clways earmarked for disposal and
she could not recdl ony other oplions being explored regarding

developmeni.

Whether due process was followed in respect of who ynderstood these

options and how were they cormmunicaied

4102 The Strategic Asset Committee was responsible for providing direction in
terms of sirategic assets and the disposal thereof. They identified Siie B for
disposal and therefore requested authorisation from Council os required by

the MATR. This, thus placed Site B on the City's Disposal Progrdrime.

4103  As Site B was earmarked for disposal, Councll granted authorily to dispose
of sdme by way of public auction to be actioned by Anderson and
Gelderbloem. Gelderbloem therefore inshucfed Human and Llewis to
commence the disposal process,

Whether due carewas exercised i.e. wgs a business ¢ase preparsd

6104 During the couse of the investigation Gelderbloem stated thaf to ber
knowledge fhe concept of a 'business case' is used fo describe the
process followed by Property Management in respect of the disposal of
property. This will include, previous unsuccessful sales, exploring ihe

available sale options, selling a property ‘packaged’ vs ‘non-packaged'.
4105 i was noted ihat Properly Disposal requesied ihe spatiol planning
informnation flom Planning and Buillding Development Managemeni.

" Howevey, Planning and Building Developrient Management was uncertain
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with regards to the permissible floor area and the potential accessible bulk
n relation 1o Site B. Property Disposal thierefore followed o cautionary route
and relied on the rights and restrictions imposed by way of the Substitution

Scheme and the re-subdivision which fook place in September 2001,

it would appear that Plonning ond Building Development Management
were unware that Site AB was re-subdivided into its originat forms, Site A, B
and K in September 2001. However, once the above information was
brought io the attention of Leslie and September, they indicated that they
were unsure whelher the aforementioned re-subdivision would have
affected the pemissitbie fioor a‘re‘d of 69000M? os same was an arnendment
of a condition and not a re-subdivision. Leslie informed us that Planning-and
Building Development Marnagement was of the view that amendments o
conditions do not lapse unlike Zonings and subdivisions. 1t s therefore for this
reason thal Planning and Building Development Management was of the
opinion that the permmissible floor area of 690002 was still in effect,

notwithstanding the sale and development of Site A,

Whiat was the official City_of Cope Town's position. in jerms. of the ioldl

nermissible Hoor area. {bulkl, how was this determined. by whom and ai

which time

Planring and Building Development Management were uncertain. with.
regards o Site B's pe_rmisSible fioor area and potential cccessibie bulk. They
provided Property Disposal with & bundle of documeniation for perusal ond
interpretation. prior to auction. Gelderbloem informed us that ihis is
problematic as Properly Managemeni relled on the documeniation
provided by Planning and Building Development Management.

it would oppeor that Planning and Buiding Development Management
were unaware of ihe re-subdivision of Site AB Into its crigindl forms. However,
once this was brought to their gliention they were uhsure whether the

aforementioned re-subdivision would hove affecied the permissible floor
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area of 62000m? as same was an amendment of a condition -cmd-_no‘r aTe-
subdivision. However. from o legal opinion obtdined, it is apparent that the
amended bulk of $9000m? ceased o exist once Site AB was re-subdivided
info ifs origingl form, Site A, B and K. Furihermore, the amended bulk would
have anywdy ceased fo exist as Site- AB was never uiilized for is intended
purpose {to develop a hotel, office and retall space), which necessioted a

rezorning and consolidation,

Property Disposal therefore followed a cautionary approach and. fisied Site
Bwitha p‘ermiséibie floor area of 17500m?2 based on the Substifudion Scheme

as welt as ihe re-subdivision which took place in September 2001.

The Valuations department performed thelr valuation on the basis that as

Site B had o permissivle floor area of 17300m2 the properfy would be

valued gf R&0000000.00. However, when consideration: was. 'g_iVen- to

occessing additional bulk, [according fo the report an additional 30%) the
propérty valuation would be R85000-000.00. Thus, Valuclions concluded in
the valugtion report that the best estimated market value of Sile B was
R8O 000 000,00 with o reserve price of R72 000 000.00.

From the above, it was noled that Site B, had a complex history of rigits,
imifations, restrictions, .amendrments and ransfers which took place during
he yeais 1994 1o 2001, As a resull of the complex history, Property Disposal
relisd on the information provided. to therm by Planning and Bullding
Development Management regarding Sife B.  However, Planning and
Building Development Management did not provide Property Disposal with
a definifive guantification of fhe permissible floor area and the poieniial
accessible bulk in respect of Site B. 1t s, therefore, for this reason fhat
Property Disposol followed a caufionary approach and utiized the rights
ailocaied and detdiled in the Substiiution Schame, L.e. 17500m2,

6112 Thus, the estimated market valualion of the property was caicylated on this

basis, taking into consideration that the purchaser may apply 10 the City o
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access addifional bulk of approximately 30%. Therefore, fhe estimated
valuation of Site B was R 80 000-000.00. The valuotion of the property was
also subjected ‘to scrutiny by Rode, who, confimed and agreed wilh the
estimatfed market valuation.

Furthermore, we accord with the view of Adv Pelser, where he stated thot
the amended bulk of 49000m?was not only allocated to Sife B, bul across
Sites A, B ond K. Thus, Site B [Growthpoint) is not enfifled to lay claim to the
remainder amended buik dllocdled across Site AB, as Site AB was re-
subdiivided into ifs original form in September 2001,

It is, however, noted that Growthpoint may submit ‘an application to the
City for consideration 1o access additional bulk in respect of Site B, This
application wilt be subjected fo the City-‘soppﬁicaﬁbm process, scrutiny and
investigation.

Control Issues

During the course of the investigation it was noted that Planning and
Building Development Management falled to maintain adequate records

which resulted in incomplete documentation.

As the custodian deparimeni, Planning and Building Development
Mahdgement also falled o definitively ‘quantify the permissiple floor ared
and the potentic! accessible bulk in respect of Site B. 1t wos noled that @
bundie. of documentation was provided fo Propetfy Disposal for thel
perusal and interprefafion.  This therefore, places the Property Dispesal
department af risk as they are not planning experts and thus they rely on
thie data provided by Planning and Building Development Management.

During the course of ine invastigation it was noted that there was o lack of
integraied planning and coordination between the depariments within
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Property Manageiment who are responsiole for the disposcl of City owned
fand.

8. Summary of Findings

801 We esiablished that Site B, had a complex history of rights. imitations,
restrictions, omendments and iransfers which took place during the years

1994 to 2001, which is summarized bélow for ease of reference:

# | Date! i | Détatls: - ' :
1125 Augt.lsf 1994 Rezoning of ICS Power Sichon Jite wﬁh Annexure B _
(CS Power Stafion Site redevelopment: Proposed
B Development Rights
2 133 January 1995 Subdivisional approval of ihe ICS Fower Station Sife:
3 | January 1996 Amendrientto the subdivisional drea 1o

cons‘o’l_idqfe Sites, A, B ond K as welias the
I increase in the permissibie floor area

4 | 27 March 1996, City's City Planners departmens approved the
conselidation and the eliminaticn of the mdwlduul
sites

a1 22.May 1994 Premier at the time, resolved the amendment to

-consolidate Sites A, B, and K as well as the
Jincrease in the permissible floor area

5 15 june 1994 : Site G of the previous subdivisional areq was
' developed by Devland, therefore resulting in the
Substitulion Scheme.

7 115 Apiil 1997 | Consolidated Site AB was fransferred 1o C8C for
ihe deveiopiient of holel, office and retail space

§ | 13 November 2000 | Site AB was re-fransiernred to the City as CBC failed
to develop the land

9 129 January 2001 Memorandum requiting that a. s’rciu.ory process
be followed 1o reverifhe consofidaied Sife AB info
ifs former state.

10 | 17 September2001 | Surveyar General Diagrams, G No 495172001 and
SG-NG 494972001 indicating the re-subdivision of
Site AR m’ro :15 orginal form

802 We estdblished that the Strategic Asset Commiittee identified Site B as. a
strategic asset for disposal, which resulted in some being ploced on the
City's Disposal Prograrnme. A pre-disposal investigation was conducted

hefore going to Council for disposol-Guthorisdﬁon.-
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we established that Council authortised. ihe disposal of Site B, which resulied

in Gelderbloem referring same to Property Disposal for disposal.

It wos established that Property: Disposal requested the documentaiion
relating to Site B from. Planning and Building Development Manogement.
Piahning and Building Development Management provided Property
mMandgement with a bundie of documentaiion which.was left up o
Property Disposal’'s interpretation. We established from Chambers, Lewis
and Gelderbloem that Planning and Building Development Mandagement
did not provide Property Disposal with a defintive quantification of the
permissible floor area and the potential accessible bulk in respect of Site B,
it is therefore for ihis reason that Property Disposal {ollowed o cautiondry
approach and utiized the rights allocated and detailed in the Substitution
Scheme, i.e. 17500m2,

We estaplished from Valuations ihat the estimaied market valuation of the

property waos calgulated uilising the 17500m? permissible floor areg, foking

info consideration that the purchaser may apply 1o the City 1o access
addifional bulk of dpproximately 30%. Valuations therefore concluded that
the estimated valuation of Site B was R 80 000 000.00, with a reserve of R72
000 000.00; The valualion of ihe property was diso subjected to scrutiny by

Rode, who confirmed and agreed with the esiimated market valuation.

Furthermaore, we accord with the view of Adyv Pelser, where he stated that
the amended bulk of 49000m? was not only allecated fo Site B, but across
Sites A, B and K. Thus, Site B (Growihpoint) is not entitied to lay claim to the
remainder amended bulk gllocated across Site AB, as Sife AB was re-
subdivided inte its ariginalform in September 2001.

It is, however, also noted that Growthpoint may submit an application o
ihe City for consideration regarding accessing additional bukk in respect of
Site B. This application will, however. be subjected to the Cily's application
pracess, scrutiny and investigation,
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Recommendations

It is recommended that Planring and Building Development Management
considers developing a Standard: Operating Procedure (SOP) that defines

and establishes deparimental responsibility and internal conirols.in respect

of record management.

ff is. dlso 'rlecomm'ended that  Planning and Building . Developrment
Management as the custodians and experts of spatial planning data
cerfifies’ that jhe information provided to :c:r'xdfbr requested by interndi
depariments is complete and accurate in order fo prevent the

misint.erpreic‘:ﬁon o‘f-righis, limitations, amendmeanis and restrictions.

t is also recommended that the departments within Property Management
is reminded of Directive 2 of 2018, which sels out the imporiance of
fransversal  funclions aimed ot ensuring  effective  cross-directorate

communication and decision making.
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